JUDICIAL COOPERATION IN CROSS-BORDER CORPORATE INSOLVENCY
CASES IN THE CARIBBEAN: WHY JUDICIAL ACTIVISM IS ESSENTIAL

(Paper presented for CAJO Panel ‘Insolvency in the Caribbean: Problems and Solutions’,
September 26, 2013, Barbados)

- lan R.C, Kawaley*-

“In the absence of sufficient and predictable laws and procedures, creditors tend to extend
funds only in return for unnecessarily high-risk premiums. In times of crisis they may
withdraw financial support altogether. Countries would benefit substantially if creditor rights
and insolvency systems were clarified and applied in a consistent and fully disclosed
manner.” (World Bank, ‘Principles for Effective Insolvency and Creditors Rights Systems’,
2005)

“The corporate governance framework should be complemented by an effective and efficient
insolvency framework and by effective enforcement of creditor rights.” (CARICOM, ‘Draft
Corporate Governance Principles for Caribbean Countries and Peoples’)

“Courts should be leading in solving cross-border insolvency matters” (Professor Bob
Wessels, Leiden Law Blog, May 2013)

Introduction

The title of the present panel, ‘Insolvency in the Caribbean: Problems and Solutions’, has
encouraged me to convince myself that | am required to render an individual judgment in the
highly contentious hypothetical dispute between ‘Problems’ and ‘Solutions’ in relation to
their competing claims to prescribe the guiding principles of the regional insolvency scene.
Obviously, my judgment alone cannot be dispositive as | am simply one member of a panel
of judges. So ultimately that wonderful democratic force known as the majority will decide
whether Problems or Solutions will prevail.

The rival contentions

It is perhaps helpful at the outset to identify the common ground and the highlights of the
opposing contentions. Firstly, it is essentially agreed that an effective legal framework for
insolvency law and creditors’ rights is essential for any jurisdiction or region seeking to
attract foreign investment and promote economic development and prosperity. Secondly, it is
not disputed that any jurisdiction or regional grouping which wishes to seriously promote
cross-border trade must have effective mechanisms for dealing with cross-border insolvency
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cases. And, thirdly, it is agreed that despite a steady development of regional institutions in
the Caribbean over the last 30 years, there is no:

@ formal regional framework facilitating judicial cooperation in cross-
border insolvency cases akin to the European Insolvency Regulation 2000
which entered into force on May 31, 2002; or

(b) informal court-driven protocols such as the ‘Guidelines for Court to Court
Communications in Cross-Border Cases’ adopted by courts within the
NAFTA region since in or about 2001.

The case for Problems is quite simple, counsel said by way of opening. It is unfortunate that
politicians and public policymakers have not found the subject of cross-border judicial
cooperation as stimulating as some eccentric judges, typically from either the outer regions of
the Caribbean or (worse still) from outside of the Caribbean region altogether. But it is the
job of judges to decide the cases that litigants place before them, not to usurp the proper role
of diplomats, policy wonks and politicians. And, counsel for Problems submitted,
respectfully, if judges do have time to sit on panels at judicial conferences they should
discuss how best to decide cases within the existing legal frameworks rather than, as
intoxicating as it may be, finding ways of legislating from the Bench.

After all, he added (slyly at best and impertinently at worst), the politicians (upon whose
good graces judicial remuneration ultimately depends) would be unlikely to thank judges for
embarking on a frolic of their own and depriving the elected servants of the people of their
right to receive the credit for a job well done. In addition, it is important to remember that the
Caribbean region consists of common law and civil law jurisdictions. It would be unhelpful
to make the minority civil law jurisdictions feel like poor relations by resorting to common
law-style judicial law making which the civil law jurisdictions will be incapable of
replicating. Overall, a precautionary approach suggests that judges should leave it to the
politicians and those who advise them to shape legal policy. At the end of the day if
insolvency law does not work smoothly, the judges can always say: ‘Don’t hold the courts
accountable! We do not set legal policy; we merely work within the framework which is
erected for us.’

The case for Solutions is also quite simple but, in effect, the other side of the same coin,
counsel said by way of opening. It is a central element of the judicial function not simply to
decide cases in a mechanistic manner, but to work with fellow judges and legal practitioners
both locally and internationally to develop more efficient frameworks for dispute resolution.
In the common law world, at least, judges have always been involved in the law-making
process, even if some judges have been more ‘activist’ in their approach than others. But in
the particular realm of cross-border judicial cooperation in civil litigation generally and
insolvency cases especially, judges in common law countries have long recognised the
importance of deploying judge-made solutions to international commercial legal problems
which legislation and international treaties do not yet address. She further submitted that
special training for civil law and common law judges aimed at enhancing the efficacy of
cross-border insolvency cases has been provided by UNCITRAL and the World Bank



through INSOL International Judicial Colloquiums for many years. The foundation for this
results-oriented approach is ultimately nothing more complicated than a desire to afford civil
litigants a fair and efficient hearing, treatment they are entitled to receive pursuant to their
fundamental fair hearing rights. However, more practically, two notable examples, she
submitted, are worthy of following in the Caribbean context:

1) the American Law Institute/ International Institute ‘Guidelines for Court
to Court Communications in Cross-Border Cases’ (2000/2001), initially
adopted by Canadian and US courts, but subsequently replicated
elsewhere (e.g. Australia, Bermuda). It must be conceded that Mexico, a
civil law country, seemingly did not adopt these Guidelines and awaited
the enactment of statutory rules?;

2 the Memorandum of Guidance on Enforcement between the Dubai
International Financial Centre (“DIFC”) Courts and the Commercial
Court, Queens Bench Division of England and Wales®>.  This
Memorandum represents a judicial commitment made by two courts
without reference to international treaty or national legislative
frameworks, to publish a statement of the general principles which would
likely be applied to enforcing each other’s judgments.

One of these two initiatives is specifically designed for the cross-border insolvency context
and the other is easily adaptable to the insolvency regime. They illustrate, counsel for
Solutions submitted, that judges can help to fill the gaps in cross-border insolvency law
frameworks and need not wait for legislative or treaty provisions before acting. These judge-
made rules do not in any way change the substantive law; they merely seek to enhance the
procedural efficiency with which the existing substantive law rules are applied. The
initiatives represent, at an institutional level, the fulfilment of the positive legal duty for
courts adjudicating civil cases to achieve the overriding objective.

If such initiatives succeed in making jurisdictions in the region more attractive investment
destinations, this will only be welcomed by politicians-even if the judicial activists
themselves receive no public acclaim for the results of their endeavours.

For the reasons that | elaborate upon below, I reject the submissions of Problems and accept
the submissions of Solutions. Caribbean courts ought to enhance the efficacy of cross-border
judicial cooperation in insolvency cases through issuing practice directions which signal to
court users their willingness to deal with cross-border cases in an efficient and user-friendly
manner.

Z Subsequent similar initiatives include the ‘European Communication and Cooperation Guidelines for Cross-
Border Insolvency’ (2007) (the CoCo Guidelines), although it is unclear how far these non-statutory rules have
been applied in practice, and the ALI/III ‘Global Principles for Cooperation in Cross-Border Cases’ (2012).
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Guidelines for Court to Court Communications in Cross-border Cases

Most Caribbean jurisdictions have adopted civil procedure rules incorporating the concept of
the overriding objective, which obliges courts to focus on managing civil cases in an efficient
manner. Many jurisdictions have appreciated the need to not simply leave it to individual
judges dealing with individual cases to work towards this both lofty and fundamentally
practical goal. Creating a supportive institutional framework within which civil cases
generally can be adjudicated has been deployed through issuing practice directions. A recent
Barbadian example is Practice Direction No.1 of 2013, ‘Backlog Reduction/Status Hearings’
issued by Chief Justice Marston Gibson on January 23 2013. The aim of the Practice
Direction is to establish an administrative framework within which the status of stale cases
can be ascertained by the Court. There is no apparent legislative support for this proactive
regime save for the broad umbrella principles embodied in the overriding objective.

The Bermudian Practice Direction issued by Chief Justice Richard Ground and the
Commercial Judges on October 1, 2007, ‘Guidelines for Court to Court Communication in
Cross-Border Cases’, based on the ALI/III Guidelines, equally had no legislative support
save for the overriding objective. The aim of the Practice Direction is to establish an
administrative framework within which cross-border insolvency cases can be dealt with
efficiently by proclaiming a commitment to an internationally recognised code of best
practice.  The full text is reproduced in Appendix 1. It prescribes operational principles
governing the following matters, many of which are uncontroversial:

(1) the Guidelines should be formally adopted before they are applied. This assumes they
are compatible with generally applicable procedural rules. The Guidelines are based
on the assumption that the coordination of related cross-border cases is likely to
achieve efficient and just results;

(2) courts may communicate which other in order to coordinate and harmonise
proceedings;
(3) communication may take place through a foreign insolvency representatives or some

other authorised representative of the foreign court;

(4) courts may authorise local liquidators to communicate with foreign courts, either
directly or through a foreign liquidator or other representative of the foreign court;



(5) courts may receive communications from a foreign court, a foreign liquidator or
other representative of the foreign court;

(6) communications may take place either (a) by transmitting documents directly to the
other court, (b) directing counsel to file documents with the other court, and/or (c)
direct communications between the courts by telephone, video-conference or other
electronic means;

(7) guidance for direct court-to-court communications is prescribed designed to ensure
transparency;

(8) in relation to all direct communications (unless otherwise ordered) counsel should be
able to participate and a record of the communication should be made;

(9) courts may conduct joint hearings;

(10)the court should normally recognise the provisions of any relevant foreign law
without formal proof;

(11)the court should normally accept the validity of orders made by the foreign court
without formal proof;

(12)a Service List may be established for parties in the foreign proceeding entitled to
receive notice of applications in the local proceeding;

(13)the court may direct that a foreign liquidator may appear without submitting to the
jurisdiction of the local court;

(14)the court may dis-apply any general stay to applications made by foreign court

representatives;

(15) the Guidelines should be applied wherever the interests of justice require,
irrespective of a lack of commonality in the form, issues or parties of the respective
proceedings;

(16) any directions issued by the court pursuant to the Guidelines are always subject to
modification or change to meet the needs of the case in question;



(17) any arrangements made pursuant to the Guidelines do not affect the substantive
rights of the parties.

None of what is contemplated by the Guidelines would fall outside of the remit of the
inherent jurisdiction of a common law court construed in light of the overriding objective
now based in statutory rules enjoying the status of subsidiary legislation. The Guidelines
essentially reflect established practice in terms of court-to-court communications between
common law insolvency courts. The only feature courts outside of North America might find
to be novel is the notion of direct communications between courts, by telephone, video-link
or other electronic means.

Nevertheless, the Guidelines are significant in terms of codifying international best practice
and in representing an important statement of intent by courts adopting them and promising
to put the principles into effect. =~ The Guidelines were originally developed to facilitate
cross-border insolvency justice within a then comparatively new economic trading area, the
NAFTA Region. They are being emulated within the European Union. The case for the
adoption of similar guidelines within the CARICOM Region is, surely, compelling.

Memorandum of Guidance as to Enforcement of Insolvency Judgments and Orders
between CARICOM Courts

An important legal underpinning of any transnational economic zone is a cross-border legal
framework for the recognition and enforcement of insolvency judgments and orders as well
as civil judgments generally. No transnational treaty regime currently governs such matters in
the CARICOM region.

As far as foreign money judgments are concerned, most of the Commonwealth Caribbean has
colonial-era national legislation providing for the reciprocal enforcement of foreign (final)
judgments® and most countries are parties to the New York Convention on the Reciprocal
Enforcement of Arbitral Awards®>. However, subject to recent changes of which the present
writer is unaware, the insolvency law position is as set out in the table below.

* E.g. the Bermudian Judgments (Reciprocal Enforcement) Act 1958 as read with the Judgments Extension
Order 1956 provides for the reciprocal enforcement of judgments made by the courts of, inter alia, The
Bahamas, Barbados, Dominica, Grenada, Guyana, Jamaica (and Cayman), the Leeward Islands (Anguilla,
Antigua & Barbuda, BVI, Montserrat and St Kitts-Nevis), St. Lucia and St. Vincent. The Bermuda Act ought to
be extended to other jurisdictions which have already made provision for the registration of Bermudian
judgments such as Belize ( Reciprocal Enforcement of Judgments Order, 2003 Revision); however reciprocal
provision is not made in either the case of Bermuda or Trinidad & Tobago (Judgments Extension Act-Cap 5-
02).

® Haiti is also a party; Suriname appears not to be.



TABLE 1°

Territory Statutory Statutory Modern
International | Corporate Insolvency
Cooperation Rescue law statute
Powers provisions
1. ANGUILLA No No No
2. ANTIGUA & Yes Yes Yes
BARBUDA
3. BAHAMAS No No No
4. BARBADOS Yes Yes Yes
5. BELIZE No No No
6. BERMUDA No No No
7. BVI Yes Yes Yes
8. CAYMAN Yes Yes Yes
9. DOMINICA (Civil | No No No
Code)
10. GRENADA No No No
11. GUYANA No No No
12. HAITI (Civil Code) | No No No
13. JAMAICA No No No
14. MONTSERRAT No No No
15. ST. KITTS-NEVIS | No No No
16. ST. LUCIA (Civil No No No
Code)
17. ST. VINCENT & No No No
GRENADINES
18. SURINAME (Civil | No No No
Code)
19. TRINIDAD & Yes No No
TOBAGO
20.TURKS & CAICOS | No No No

The European Union Council in 2000 adopted a Regulation on Insolvency Proceedings’.
Paragraph (2) of the recitals to the Regulation provide as follows:

“The proper functioning of the internal market requires that cross-border insolvency
proceedings should operate efficiently and effectively and this Regulation needs to be
adopted in order to achieve this objective which comes within the scope of judicial
cooperation in civil matters within the meaning of Article 65 of the Treaty.”

® Based on Table 23.1, Kawaley (ed.), ‘Offshore Commercial Law in Bermuda’ (Wildy, Simmonds & Hill:
London, 2013) at page 502. The position in Suriname has not been verified.
" EC Regulation 1346/2000 of May 29, 2000.



The Regulation, which has the force of law in each EU member state’s domestic legal
system, does not apply to most financial service entities (Article 1(2)). However, it applies
otherwise to both companies and individuals. Part 1l deals with recognition of insolvency
proceedings and Part Il deals with secondary proceedings. The focus is not substantive
insolvency law, but cross-border issues. The most important issue, which has proved most
controversial in practice, has been how to determine which forum should be the principal
liquidation forum in cases where there is more than one candidate. The Regulation seeks to
ensure that the rules on jurisdiction are the same throughout the EU.

Articles 16-17 set out important provisions as to recognition: (a) main proceedings “opened”
in one Member State shall be recognised and given full effect in all other Member States
(except where secondary proceedings have been commenced, and (b) the “judgment” opening
the main proceedings shall have effect throughout the EU without any further formality,
while the effects of secondary proceedings cannot be challenged elsewhere in the EU.
Article 18 provides that a liquidator appointed in main proceedings shall be empowered to act
not just in the centre of main interests (“COMI”) forum but also elsewhere, subject to any
relevant local proceedings or orders.

Article 25 provides as follows:

“1. Judgments handed down by a court whose judgment concerning the opening of
proceedings is recognised in accordance with Article 16 and which concern the
course and closure of insolvency proceedings, and compositions approved by that
court shall also be recognised with no further formalities. Such judgments shall be
enforced in accordance with Articles 31 to 51, with the exception of Article 34(2), of
the Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil
and Commercial Matters, as amended by the Conventions of Accession to this
Convention.

The first subparagraph shall also apply to judgments deriving directly from the
insolvency proceedings and which are closely linked with them, even if they were
handed down by another court.

The first subparagraph shall also apply to judgments relating to preservation
measures taken after the request for the opening of insolvency proceedings.”

Article 26, however, contains a public policy exception to recognition of insolvency
judgments in another Member State. Article 31 mandates cooperation between liquidators in
a main proceeding and a secondary proceeding.

These are some of the main highlights of the EC Insolvency Law, selected with a view to
illustrating in a broad-brush manner the best precedent presently available for a regional
statutory framework for judicial cooperation in cross-border insolvency cases.

How are these regional statutory rules relevant to the Caribbean legal context? Article 75 of
The Treaty of Chaguaramas does not explicitly contemplate cross-border cooperation in civil
matters generally nor, quite understandably, insolvency matters in particular. However, the
need for such cooperation can be inferred, in particular, from the following Treaty provisions:



(1) Under Article 6(i)(i), the objectives of the Caribbean Community include
“enhanced functional cooperation...including more efficient operation of
common services and facilities...”;

(2) Article 34 contemplates the removal of restrictions on the right of, inter
alia, companies incorporated in one jurisdiction to establish operations
elsewhere in the region;

(3) Article 74(1) contemplates the establishment of “the legal infrastructure
required to promote investments in the Member States, including cross-
border investments”;

(4) Article 74 (2) obliges Members States to “harmonise their laws and
administrative practices in respect of...(a) companies or other legal
entities”.

These provisions and the entire rationale underpinning the CARICOM Treaty all point to the
need for enhanced and harmonised cross-border insolvency rules across the region to
facilitate intensified cross-border investment activities. In the absence of a transnational
legislative body, such rules can only be formally codified through the adoption of a regional
treaty or the adoption of conforming national legislation. Codification processes such as this
may take years and even decades.

In the interim, what can courts presently or prospectively confronted with cross-border
insolvency cases involving one or more jurisdiction which lack modern international
insolvency cooperation statutes (the majority of CARICOM jurisdictions) do in order to deal
with such cases efficiently? As far as the common law jurisdictions are concerned, at least,
the common law jurisdiction to cooperate with foreign insolvency courts is both extensive
and, in principle, governed by the same legal rules. This common law jurisdiction has been
utilised most extensively in offshore financial centres with a high density of cross-border
insolvency cases, both within and without the region®. However, this common law
jurisdiction has on occasion been considered by the United Kingdom courts as well: e.g.
Frank Schmitt v. Hennin Deichman [2012] EWCH 62 (Ch); [2013] Ch 61 (Proudman J); Rubin-
v-Eurofinance [2012] UKSC 46; [2013] 1AC 236.

One possible step which regional courts can adopt is to issue a general statement of intent
with regard to how these shared but un-codified common law rules of cross-border

8 E.g. Re Impex Services Worldwide Ltd [2004] BPIR 564 (Isle of Man; Deemster Doyle); Cambridge Gas
Transportation Corp v Official Committee of Unsecured Creditors of Navigator Holdings plc [2006] UKPC
26;[2007] 1 AC 508; Picard (as Trustee for the liquidation of the Business of Bernard L. Madoff Investment
Securities LLC) et al-v- Primeo Fund (In Official Liquidation), Cayman Grand Court FSD 275 of 2010,
Judgment dated January 14, 2013 (Andrew Jones J); Re Saad Investments Company Limited — in Official
Liquidation [2013] SC (Bda) 28 Com (15 April, 2013) (Kawaley CJ); Re C (a Bankrupt), BVIHC (Com) 0080
of 2013, Judgment dated July 31, 2013 ( Bannister J (Acting)).



insolvency cooperation will be applied in practice. This was precisely what the English
Commercial Court and the Dubai International Financial Centre (“DIFC”) Court did in
relation to civil money judgments the enforcement of which is governed in each jurisdiction
by common law rules. On January 23, 2013, the two courts issued a ‘Memorandum of
Guidance on Enforcement between the Dubai International Financial Centre (“DIFC”)
Courts and the Commercial Court, Queens Bench Division of England and Wales’.
Admittedly, the issue of ability of the non-common law courts of the region to participate in
such a memorandum is a complicating factor.  The Introduction to the English/DIFC
Memorandum explained its rationale as follows:

“Introduction

1. The purpose of this memorandum is to set out the parties’ understanding of the
procedures for the enforcement of each party’s money judgments in the other
party’s courts. This memorandum is concerned only with judgments requiring a
person to pay a sum of money to another person.

2. This memorandum has no binding legal effect. It does not constitute a treaty or
legislation, is not binding on the judges of either party and does not supersede
any existing laws, judicial decisions or court rules. It is not intended to be
exhaustive and is not intended to create or alter any existing legal rights or
relations.

3. The parties desire and believe that the cooperation demonstrated by this
memorandum will promote a mutual understanding of their laws and judicial
processes and will improve public perception and understanding.”

The body of the Memorandum proceeds to summarise the common law rules relating to the
enforcement of foreign money judgments which apply in each forum. The motivation behind
the Memorandum seems clearly to be the desire to provide legal support for closer
commercial ties between the two countries. The need for the Memorandum flows from a lack
of clarity from the perspective of the world at large as to what rules govern enforcement of
judgments in the absence of any reciprocal enforcement legislative or treaty regime.

The activist approach taken by the judicial heads of the English Commercial and DIFC courts
provides powerful support for a similar approach to be taken in relation to the equally opaque
topic of the common law rules governing judicial cooperation in cross-border insolvency
cases in a CARICOM regional context. The majority of jurisdictions in the region presently
lack modern statutory frameworks for international cooperation between insolvency courts.
This creates the distinct impression, to potential investors seeking advice based on easily
accessible statutory rules and to the world at large, that no legal capacity for dealing with
cross-border issues effectively exists at all. In fact, at common law, the following rules
probably apply:

(a) courts will recognise liquidators appointed in and winding-up orders made in an
insolvent company’s place of incorporation;
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(b) where such recognition is given, courts are under a positive duty to assist the
foreign insolvency court by doing whatever would be done in the case of a local
liquidation;

(c) courts have a discretion to recognise and assist insolvency proceedings
commenced in jurisdictions other than the debtor’s place of incorporation where
the other forum is where the centre of main interests of the debtor are located,;

(d) in the absence of modern insolvency legislation, courts can conduct local or
cooperate with foreign corporate rescue proceedings;

(e) traditional case management powers are sufficiently flexible to enable courts to
coordinate hearings in parallel proceedings in different jurisdictions.

A suggested form of ‘Memorandum of Guidance on the Recognition and Enforcement of
Caribbean Insolvency Orders’ is set out in Appendix 2. It is accepted that Civil Law
jurisdictions will not be able to fully participate in such a statement of intent. However, either
the jurisdictions in question have equivalent statutory rules which can be referenced or they
do not-in which case the imperative for those jurisdictions to modernise their insolvency law
regimes is all the stronger.

Where common law jurisdictions have modern insolvency statutes making provision for
recognition of foreign proceedings, it may still be the case that common law rules have not
been entirely repealed and replaced. For example, the Barbadian Bankruptcy and Insolvency
Act 2002° in Part XI makes provision for ‘International Insolvencies’. An important
provision is section 224(1), which provides that where a foreign insolvency or reorganisation
order has been made in relation to a debtor, production of a certified copy of the order will
constitute prima facie proof of the appointment of the foreign representative and the
insolvency of the debtor. Section 224(3) expressly empowers the Barbadian court to
coordinate local and foreign proceedings. However subsection (5) of section 224 provides:

“(5) Nothing in this Part prevents the Court, on the application of a foreign
representative or any other interested person, from applying such other legal
or equitable rules governing the recognition of foreign insolvency orders and
assistance to insolvency representatives as are not inconsistent with the
provisions of this Act.”

This appears to be a deliberate attempt to preserve common law rules on the recognition of
foreign insolvency orders and the provision of assistance to foreign insolvency courts; Part
XI does not according its terms attempt to comprehensively codify this area of the common
law. Section 239 of the Trinidad and Tobago Bankruptcy and Insolvency Act, 2007 is in
substantially similar terms.

° CAP 303.
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BVI’s Insolvency Act 2003 has extensive provisions for international cooperation in Part
XVIII; but these provisions have yet to be brought into force. Part XIX does enable foreign
representatives to apply for assistance from the BVI Court; but it appears that common law
recognition rules may still be in play pending the bringing into force of the statutory code
dealing with this topic. Edward Bannister J (Actng) of the BVI Commercial Court recently
held:

“[23] Having listened to Miss Harris’ careful submissions, I accept that this
section provides for recognition at common law of foreign representatives (as
defined) and for the provision of assistance (of the sort discussed by Lord Collins
in Rubin) to them by the Court, whether or not they apply specifically under
section 467...7%°

The Cayman Islands’ position seems in general terms to be the same®*.
Conclusion

In summary, the proposition that Caribbean common law courts are bound to wait for
uniform modern cross-border insolvency rules to be adopted through a multilateral treaty or
national legislation before enhancing the commercial efficacy of this area of the law is an
entirely unsatisfactory one.

This proposed course should not be seen in any way be viewed as disrespectful to the civil
law countries in the region for whom extra-legislative action may not be possible. As | have
noted elsewhere, the substantive common law private international law rules which govern
the cross-border insolvency field are well known as having their roots in the writings of
Dutch legal scholars and a nineteenth century decision of a Guyanese court which was upheld
by the Judicial Committee of the Privy Council almost 200 years ago: Odwin-v-Forbes
(1817) Buck 57:

“23.20 It has been noted of the trial judge: ‘Although ... Jabez Henry, was
common-law trained, he was equally at home in Roman-Dutch law, having
served as President (i.e. Chief Justice) of Essequibo-Demerara from 1813-
1816 and authored a ten-volume translation (published in 1828) of van der
Linden’s Institutes of the Laws of Holland ...". This historical legacy suggests
that common lawyers can fairly boast of creating a more flexible case-by-case
means of deciding what substantive law rules apply in the context of judicial
cooperation in individual cross-border insolvency cases, but that they owe a
heavy debt in terms of the content of the substantive legal rules to civil lawyers
generally and Dutch lawyers in particular. And the case of Odwin v Forbes
itself provides a helpful illustration of common law judicial cooperation at
play. The continuing significance of this early 19th-century judgment is amply
demonstrated by the recent re-publication of Justice Henry’s own subsequent

10 Re C (a Bankrupt), BVIHC (Com) 0080 of 2013, Judgment dated July 31, 2013.
1 Re Primeo Fund (In Official Liquidation), Cayman Grand Court FSD 275 of 2010, Judgment dated January
14, 2013 (Andrew Jones J), at paragraph 13.
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post-retirement book commenting on the principles articulated in the decision:
s 5912

‘The Judgment of the Court of Demerara, in the Case of Odwin v Forbes .
And this distinguished judicial history suggests that Caribbean judges ought not to be timid
about adopting an activist approach to modern cross-border insolvency problems, particularly
since 2013 happens to be the 200™ anniversary of the appointment of the first instance judge
in that case as President of the Guyanese Court. More substantively however, cross-border
insolvency issues are already being dealt with by regional courts with judges forced to do
their best without the benefit of clearly articulated and mutually agreed guiding rules.

Illustrative of this point is the ongoing liquidation and/or restructuring of the insurance
business of British American Insurance Company Ltd. (“BAICO”), a Bahamian incorporated
company owned by the Trinidadian CL Financial Ltd and operating through branch offices in
Bermuda and the Eastern Caribbean. BAICO in 2009 was placed under judicial management
in its place of incorporation (The Bahamas) while an ancillary liquidation proceeding was
commenced in respect of its Bermudian branch operations in Bermuda. The Bermudian
Official Receiver implemented a scheme of arrangement in Bermuda pursuant to an
agreement with the Bahamian Judicial Manager which was approved by both the Bahamian
and the Bermudian courts'. On February 15 2013, BAICO’s Bahamian Judicial Managers,
KPMG, published a ‘Report on the Transfer of BAICO’s Eastern Caribbean Traditional
Business’. The Report contemplated a transfer of policies pursuant to an insurance transfer
scheme approved by the Bahamian and Eastern Caribbean Supreme Courts.

To ensure that cross-border insolvency cases are dealt with efficiently and justly, a
measured degree of judicial activism is essential. The need for such activism is particularly
pressing in the absence of uniformly adopted statutory rules governing cross-border
insolvency cooperation. CAJO ought to be invited by this Panel to resolve that each member
jurisdiction should consider with due despatch the desirability of:

(a) adopting by way of a Practice Direction the ‘Guidelines for Court to Court
Communication in Cross-Border Cases’, based on the ALI/III Guidelines;
and

(b) adopting a regional Memorandum of Guidance on the Recognition and
Enforcement of Caribbean Insolvency Orders™.

2 Jan R.C. Kawaley, ‘Common Law Judicial Cooperation in the Cross-border Insolvency Cases in the British
Atlantic and Caribbean World’ in ‘Offshore Commercial law in Bermuda’, op cit., Chapter 23.

3 See “History of the Company’ in the Explanatory Statement between BAICO and its Scheme Creditors, pages
18-20: www.kpmg.com/BM/en/ba.

 Inspired by, but not in any substantive way based on, the Memorandum of Guidance on Enforcement between
the Dubai International Financial Centre (“DIFC”’) Courts and the Commercial Court, Queens Bench Division
of England and Wales’
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APPENDIX 1

I The Supreme Court of Wermuda

Commercial Court
PRACTICE DIRECTION
ISSUED BY THE CHIEF JUSTICE AND THE COMMERCIAL JUDGES
Ref. A/50
CIRCULAR NO. 17 OF 2007

GUIDELINES APPLICABLE TO COURT-TO-COURT COMMUNICATIONS IN
CROSS-BORDER CASES

Introduction

One of the most essential elements of cooperation in cross-border cases is communication
among the administering authorities of the countries involved. Because of the importance of
the courts in insolvency and reorganization proceedings, it is even more essential that the
supervising courts be able to coordinate their activities to ensure the maximum available
benefit for the stakeholders of financially troubled enterprises.

These Guidelines were originally adopted and promulgated in ‘Transnational Insolvency:
Principles of Cooperation Among the NAFTA Countries’ by the American Law Institute on
May 16, 2000, and adopted by the International Insolvency Institute on June 10, 2001. The
Guidelines have since been adopted by British Commonwealth courts, such as the British
Columbia Supreme Court and the Ontario Commercial List. Extensive indirect
communication between the Supreme Court of Bermuda and courts in, inter alia, the United
States and Canada in cross-border insolvency cases has taken place on an ad hoc basis for
many years.

The Commercial Court of Bermuda now adopts the Guidelines for application in relation to
cross-border insolvency proceedings involving any other jurisdiction where the foreign court
has either adopted the Guidelines, or substantially similar procedural rules, or where the
foreign court has agreed to apply the Guidelines to the case in question.

These Guidelines are intended to enhance coordination and harmonization of insolvency
proceedings that involve more than one country through communications among the
jurisdictions involved. Communications by judges directly with judges or administrators in a
foreign country, however, raise issues of credibility and proper procedures. The context alone
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is likely to create concern in litigants unless the process is transparent and clearly fair. Thus,
communication among courts in cross-border cases is both more important and more
sensitive than in domestic cases.

These Guidelines encourage such communications while channeling them through
transparent procedures. The Guidelines are meant to permit rapid cooperation in a developing
insolvency case while ensuring due process to all concerned.

The Guidelines are not meant to be static, but are meant to be adapted and modified to fit the
circumstances of individual cases and to change and evolve as the international insolvency
community gains experience from working with them. They are to apply only in a manner
that is consistent with local procedures and local ethical requirements. They do not address
the details of notice and procedure that depend upon the law and practice in each jurisdiction.

However, the Guidelines represent approaches that are likely to be highly useful in achieving
efficient and just resolutions of cross-border insolvency issues. Their use, with such
modifications and under such circumstances as may be appropriate in a particular case, is
therefore recommended.

Guideline 1

Except in circumstances of urgency, prior to a communication with another Court, the Court
should be satisfied that such a communication is consistent with all applicable Rules of
Procedure in its country. Where a Court intends to apply these Guidelines (in whole or in part
and with or without modifications), the Guidelines to be employed should, wherever possible,
be formally adopted before they are applied.

Coordination of Guidelines between Courts is desirable and officials of both Courts may
communicate in accordance with Guideline 8(d) with regard to the application and
implementation of the Guidelines.

Guideline 2
A Court may communicate with another Court in connection with matters relating to
proceedings before it for the purposes of coordinating and harmonizing proceedings before it
with those in the other jurisdiction.
Guideline 3
A Court may communicate with an Insolvency Administrator in another jurisdiction or an
authorized Representative of the Court in that jurisdiction in connection with the coordination
and harmonization of the proceedings before it with the proceedings in the other jurisdiction.
Guideline 4
A Court may permit a duly authorized Insolvency Administrator to communicate with a
foreign Court directly, subject to the approval of the foreign Court, or through an Insolvency

Administrator in the other jurisdiction or through an authorized Representative of the foreign
Court on such terms as the Court considers appropriate.
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Guideline 5

A Court may receive communications from a foreign Court or from an authorized
Representative of the foreign Court or from a foreign Insolvency Administrator and should
respond directly if the communication is from a foreign Court (subject to Guideline 7 in the
case of two-way communications) and may respond directly or through an authorized
Representative of the Court or through a duly authorized Insolvency Administrator if the
communication is from a foreign Insolvency Administrator, subject to local rules concerning
ex parte communications.

Guideline 6
Communications from a Court to another Court may take place by or through the Court:

(a) Sending or transmitting copies of formal orders, judgments, opinions, reasons for
decision, endorsements, transcripts of proceedings, or other documents directly to the
other Court and providing advance notice to counsel for affected parties in such
manner as the Court considers appropriate;

(b) Directing counsel or a foreign or domestic Insolvency Administrator to transmit or
deliver copies of documents, pleadings, affidavits, factums, briefs, or other documents
that are filed or to be filed with the Court to the other Court in such fashion as may be
appropriate and providing advance notice to counsel for affected parties in such
manner as the Court considers appropriate;

(c) Participating in two-way communications with the other Court by telephone or
video conference call or other electronic means, in which case Guideline 7 should

apply.
Guideline 7

In the event of communications between the Courts in accordance with Guidelines 2 and 5 by
means of telephone or video conference call or other electronic means, unless otherwise
directed by either of the two Courts:

(@) Counsel for all affected parties should be entitled to participate in person during
the communication and advance notice of the communication should be given to all
parties in accordance with the Rules of Procedure applicable in each Court;

(b) The communication between the Courts should be recorded and may be
transcribed. A written transcript may be prepared from a recording of the
communication which, with the approval of both Courts, should be treated as an
official transcript of the communication;

(c) Copies of any recording of the communication, of any transcript of the
communication prepared pursuant to any Direction of either Court, and of any official
transcript prepared from a recording should be filed as part of the record in the
proceedings and made available to counsel for all parties in both Courts subject to
such Directions as to confidentiality as the Courts may consider appropriate; and
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(d) The time and place for communications between the Courts should be to the
satisfaction of both Courts. Personnel other than Judges in each Court may
communicate fully with each other to establish appropriate arrangements for the
communication without the necessity for participation by counsel unless otherwise
ordered by either of the Courts.

Guideline 8

In the event of communications between the Court and an authorized Representative of the
foreign Court or a foreign Insolvency Administrator in accordance with Guidelines 3 and 5
by means of telephone or video conference call or other

electronic means, unless otherwise directed by the Court:

(@) Counsel for all affected parties should be entitled to participate in person during
the communication and advance notice of the communication should be given to all
parties in accordance with the Rules of Procedure applicable in each Court;

(b) The communication should be recorded and may be transcribed. A written
transcript may be prepared from a recording of the communication which, with the
approval of the Court, can be treated as an official transcript of the communication;

(c) Copies of any recording of the communication, of any transcript of the
communication prepared pursuant to any Direction of the Court, and of any official
transcript prepared from a recording should be filed as part of the record in the
proceedings and made available to the other Court and to counsel for all parties in
both Courts subject to such Directions as to confidentiality as the Court may consider
appropriate; and

(d) The time and place for the communication should be to the satisfaction of the
Court. Personnel of the Court other than Judges may communicate fully with the
authorized Representative of the foreign Court or the foreign Insolvency
Administrator to establish appropriate arrangements for the communication without
the necessity for participation by counsel unless otherwise ordered by the Court.

Guideline 9

A Court may conduct a joint hearing with another Court. In connection with any such joint
hearing, the following should apply, unless otherwise ordered or unless otherwise provided in
any previously approved Protocol applicable to such joint hearing:
(a) Each Court should be able to simultaneously hear the proceedings in the other
Court.

(b) Evidentiary or written materials filed or to be filed in one Court should, in
accordance with the Directions of that Court, be transmitted to the other Court or
made available electronically in a publicly accessible system in advance of the
hearing. Transmittal of such material to the other Court or its public availability in an
electronic system should not subject the party filing the material in one Court to the
jurisdiction of the other Court.
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(c) Submissions or applications by the representative of any party should be made
only to the Court in which the representative making the submissions is appearing
unless the representative is specifically given permission by the other Court to make
submissions to it.

(d) Subject to Guideline 7(b), the Court should be entitled to communicate with the
other Court in advance of a joint hearing, with or without counsel being present, to
establish Guidelines for the orderly making of submissions and rendering of decisions
by the Courts, and to coordinate and resolve any procedural, administrative, or
preliminary matters relating to the joint hearing.

(e) Subject to Guideline 7(b), the Court, subsequent to the joint hearing, should be
entitled to communicate with the other Court, with or without counsel present, for the
purpose of determining whether coordinated orders could be made by both Courts and
to coordinate and resolve any procedural or non-substantive matters relating to the
joint hearing.

Guideline 10

The Court should, except upon proper objection on valid grounds and then only to the extent
of such objection, recognize and accept as authentic the provisions of statutes, statutory or
administrative regulations, and rules of court of general application applicable to the
proceedings in the other jurisdiction without the need for further proof
or exemplification thereof.

Guideline 11

The Court should, except upon proper objection on valid grounds and then only to the extent
of such objection, accept that Orders made in the proceedings in the other jurisdiction were
duly and properly made or entered on or about their respective dates and accept that such
Orders require no further proof or exemplification for purposes of the

proceedings before it, subject to all such proper reservations as in the opinion of the Court are
appropriate regarding proceedings by way of appeal or review that are actually pending in
respect of any such Orders.

Guideline 12

The Court may coordinate proceedings before it with proceedings in another jurisdiction by
establishing a Service List that may include parties that are entitled to receive notice of
proceedings before the Court in the other jurisdiction (“Non-Resident Parties”). All notices,
applications, motions, and other materials served for purposes of the proceedings before the
Court may be ordered to also be provided to or served on the Non-Resident Parties by making
such materials available electronically in a publicly accessible system or by facsimile
transmission, certified or registered mail or delivery by courier, or in such other manner as
may be directed by the Court in accordance with the procedures applicable in the Court.

Guideline 13
The Court may issue an Order or issue Directions permitting the foreign Insolvency

Administrator or a representative of creditors in the proceedings in the other jurisdiction or an
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authorized Representative of the Court in the other jurisdiction to appear and be heard by the
Court without thereby becoming subject to the jurisdiction of the Court.

Guideline 14

The Court may direct that any stay of proceedings affecting the parties before it shall, subject
to further order of the Court, not apply to applications or motions brought by such parties
before the other Court or that relief be granted to permit such parties to bring such
applications or motions before the other Court on such terms and conditions as it considers
appropriate. Court-to-Court communications in accordance with Guidelines 6 and 7 hereof
may take place if an application or motion brought before the Court affects

or might affect issues or proceedings in the Court in the other jurisdiction.

Guideline 15

A Court may communicate with a Court in another jurisdiction or with an authorized
Representative of such Court in the manner prescribed by these Guidelines for purposes of
coordinating and harmonizing proceedings before it with proceedings in the other jurisdiction
regardless of the form of the proceedings before it or before the other

Court wherever there is commonality among the issues and/or the parties in the proceedings.
The Court should, absent compelling reasons to the contrary, so communicate with the Court
in the other jurisdiction where the interests of justice so require.

Guideline 16

Directions issued by the Court under these Guidelines are subject to such amendments,
modifications, and extensions as may be considered appropriate by the Court for the purposes
described above and to reflect the changes and developments from time to time in the
proceedings before it and before the other Court. Any Directions may be supplemented,
modified, and restated from time to time and such modifications, amendments, and
restatements should become effective upon being accepted by both Courts. If either Court
intends to supplement, change, or abrogate Directions issued under these Guidelines in the
absence of joint approval by both Courts, the Court should give the other Courts involved
reasonable notice of its intention to do so.

Guideline 17

Arrangements contemplated under these Guidelines do not constitute a compromise or waiver
by the Court of any powers, responsibilities, or authority and do not constitute a substantive
determination of any matter in controversy before the Court or before the other Court nor a
waiver by any of the parties of any of their substantive rights and claims or a diminution of
the effect of any of the Orders made by the Court or the other Court.

Dated this 1% day of October 2007

Hon. Chief Justice Richard Ground
Hon. Mr. Justice lan Kawaley
Hon. Mr. Justice Geoffrey Bell”
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APPENDIX 2

Memorandum of Guidance on the Recognition and Enforcement of Caribbean
Corporate Insolvency Orders

Introduction

1.

The purpose of this memorandum is to set out the parties’ understanding of the
procedures for the enforcement of foreign insolvency orders in their courts. This
memorandum is concerned only with orders made in a winding-up proceeding or
approving a scheme of arrangement or similar restructuring agreement designed to
modify the rights of creditors of an insolvent company.

This memorandum has no binding legal effect. It does not constitute a treaty or
legislation, is not binding on the judges of either party and does not supersede any
existing laws, judicial decisions or court rules. It is not intended to be exhaustive and is
not intended to create or alter any existing legal rights or relations.

In some jurisdictions statutory rules exist for the recognition of foreign insolvency orders

and the winding-up of overseas companies. This memorandum seeks to clarify the
common law rules which apply where such legislation either does not exist or does not
apply. While the memorandum primarily speaks to the treatment to be accorded to
judgments made in the parties’ courts, the relevant rules will ordinarily apply to
equivalent foreign orders regardless of their national or geographical origin.

The parties desire and believe that the cooperation demonstrated by this memorandum
will promote a mutual understanding of their laws and judicial processes and will
improve public perception and understanding.

Application of the common law of the parties

5.

There is currently no treaty in place pursuant to which either party’s insolvency orders
may be enforced by the other party’s courts.

In the absence of a relevant treaty, a foreign insolvency order may be afforded
recognition enforced by an application made at common law, in accordance with the
principles and practice described below.

Under the common law, where a court of competent jurisdiction in an overseas
company’s place of incorporation has appointed a liquidator or made a winding-up order,
the relevant order will, on the application of the foreign liquidator (or other representative
of the foreign debtor) be recognised by the local court.

An application for recognition of a foreign insolvency order may be made as a
freestanding application at common law without the need to open an ancillary winding-up
proceeding in relation to the foreign debtor.
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9. Where the local court has recognised a foreign insolvency order to which paragraph 7
applies, the court will be subject to a positive duty to assist the foreign insolvency court.
The local court possesses the discretionary power to assist by applying whatever remedies
are available under local law including local insolvency law.

10. Where a foreign court of competent jurisdiction in an overseas company’s place of
incorporation approves an arrangement affecting creditors’ rights in relation to the
insolvent foreign debtor, the local court may in its discretion recognise the foreign
proceeding and any orders made therein.

11. Where a foreign court of competent jurisdiction in a forum where the company carried
out either its main business activities or some business activities makes an insolvency

order or restructuring order, the local court may in its discretion recognise the foreign
proceeding and any orders made therein.

12. Where foreign proceedings and any orders made therein are recognised under either
paragraph 9 or 10, the local court may in its discretion assist by granting whatever
remedies are available under local law including local insolvency law.

Dated [ ].

Signed by Heads of Jurisdiction of the following Courts:
[]
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